UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

JOEL BOLDEN, et al .,
Pl aintiffs,

V. : Civil Action No.
99- 1255 (GK)
J & R I NCORPORATED, et al .,
Def endant s.

VEMORANDUM OPI NI ON

This matter i s before the Court on Def endant J & RIncorporated’s
Mot i on for Judgnment and Motion to Arend or Al'ter Judgnent [#32]. Upon
consi deration of the notion, opposition, reply, andthe entire record
herein, for the reasons stated bel ow, Defendant’s Mdtion is denied.
| . Background

Plaintiffs, Joel Bol den and Len Si | va, sued Def endant Muhanmad
Mehnood, a cab driver, and J & Rl ncorporated, a cab conpany, under 42
U S.C 81981, the District of Col unbi a Human Ri ghts Act, D.C. Code §
1- 2519, and local common |l awfor discrimnationinthe provision of
t axi cab service. The facts of this case are detailedinthe Court’s
Menor andumQpi ni on of May 3, 2000, and wi | | not be repeated herein. On
June 21, 2000, a jury returned a verdict in favor of Plaintiffs on
their race di scrimnation clainms, awardi ng each Plaintiff $6,000 in
conpensat ory danmages and $45, 000 i n puni ti ve damages against J &R J
& R now noves for renewed judgnent notw thstanding the verdi ct

(“judgnent n.o.v.”) and to anend or alter the judgnent.



1. Standard of Review

Arenewed notion for judgnent under Fed. R. Civ. P. 50 need not
be granted unless the evidence and inferences reasonably drawn
t heref romar e so one-si ded t hat reasonabl e jurors coul d not di sagree on

the verdict. See Vander Zee v. Karabat sos, 589 F. 2d 723, 726 (D. C.

Gr. 1978). Inconsidering anotionfor judgnment, the evidence nust be
viewed “inthelight nost favorableto [plaintiffs] . . ., givingthem
t he advant age of every fair and reasonabl e i nference t hat t he evi dence

may justify.” See Carter v. Duncan-Huggins, 727 F. 2d 1225, 1227 (D. C.

Cir. 1984).

Under Fed. R. Civ. P. 59(e), acourt need not grant a notionto
alter or amend a judgnent unless it finds that thereis an “intervening
change of controllinglaw, the availability of newevi dence, or the
need to correct a clear error or prevent manifest injustice.” Firestone

v. Firestone, 76 F.3d 1205 (D.C. Gr. 1996)(citingNat’ | Trust v. Dept.

of State, 834 F. Supp. 453, 455 (D.D. C. 1993)(additional citations
omtted).
[11. Analysis

A J & Rs Arqunents are Wi ved.

J&Rfailedtoraisethe mpjority of the foregoi ng argunents

until after thejury' s verdict inits Renewed Motion for Judgnent and

Motion to Anend or Alter Judgnent. Infact, nost of J & R s objections

appear for thefirst timeinits reply brief after newcounsel took




over the case.
Odinarily, argunents not raised prior tothe jury’'s verdict, such

as inanmtion for directed verdi ct or otherw se, are wai ved. See

e.g., Wielanv. Abell, 48 F. 3d 1246, 1251 (D.C. Cir. 1995) (argunents
not a part of a notion for directed verdict cannot formbasis of

judgnment n.o.v.); Kattanv. District of Colunbia, 995 F. 2d 274, 276

(D.C. Cir. 1993) (motionto alter or anend judgnent does not perm:t
court to consider theories which could have beenraisedearlier). The
purpose of thisruleis to ensure that parties have nade t he nost

per suasi ve case possi ble, tocure any deficienciestherein, andto

prevent unfair surprise after a matter has been submtted to a jury.

Wththe exceptionof J &R s challengetothe actual anmount of
t he puni ti ve damages award, all of J & R s argunents coul d have been
rai sed earlier.* J & R never challenged Plaintiffs’ request for
puni tive damages or their theory of vicarious liability, despite anple
opportunity to do so. J & Rdid not raise these argunents inits
Answer, inanotionfor summary judgnent, inpre-trial subm ssions,
duringthejuryinstructionconference, inits notionfor directed

verdict, or at any tine prior to the verdict. At the very | east,

! Def endant argues that it objectedtothe estoppel issueina
status call held four nonths prior totrial on February 15, 2000. See
Def.’ s Responseto Pl.’s Sur-Reply at 3. Duringthe statuscall, J &
Rindicatedthat it intendedtofile adispositive notionthat, anong
ot her things, contested Plaintiff’s estoppel theory. However, J &R
never filedits notion; nor didit raisethe estoppel issuethereafter.
Accordingly, the Court considers it abandoned.
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objectionstotheinstructions on punitive danages and on applicability

of Rhone shoul d have been presented at the jury i nstruction conference

or subsequently, inJ &R s notionfor directedverdict. Fed. R Cv.
P. 51 (“[n]Jo party may assign as error the giving or failureto give an
instruction unless the party objects thereto beforethejuryretiresto
consider its verdict, stating distinctly the matter objected to and t he

grounds for the objection”); see also Whelan, 48 F.3d at 1251.

Gventhat J & Rwaited until the el eventh hour to rai se a panoply
of objections that coul d have been rai sed on nuner ous occasi ons pri or
tothejury s verdict, the Court concludes that J & R s argunents are
wai ved. However, intheinterest of judicial econony, the Court will
briefly address the nmerits of these argunents bel ow.

B. J & Ris Estopped from Denying Vicarious Liability.

Ordinarily, a plaintiff nust prove an enpl oyer-enpl oyee
rel ati onshi p before a conpany can be held vicariously |liablefor the

conduct of its enpl oyees. Under Rhone v. Try Me Cab Co., 65 F. 2d 834

(D.C. Cir. 1933), thereis an exceptiontothis requirenment, nanely
t hat a taxi cab conpany i s estopped fromdenying vicarious liability
when one of its drivers injures a passenger, and when t he t axi cab bears
t he conpany’ s col ors and marki ngs. J & Rargues t hat Rhone does not
apply unless aplaintiff specifically relies onthe colors or markings

of a particular cab conpany in attenptingto contract for its services.

Rhone and i t s progeny make cl ear t hat when passengers hail cabs

4



froma curbsi de, pre-selectionof aparticular cab conpany basedonits

colors or markingsis not required. See e.g., Tarman v. Sout hard, 205

F.2d 705 (D.C. Cir. 1953). Thus, as long as a curb-si de passenger
seeki ng cab services hails acabthat is authorized to bear a conpany’s
colors or insignia, aconpany may be held vicariously |iable. See

Fl oyd- Mayers v. Anerican Cab Co., 732 F.Supp. 243, 244 (D.D.C

1990) (vicarious liability applies to hold conpany responsi bl e for
i njuries to passenger in cab bearingits colors regardl ess of ownership

of cab); Marchetti v. Ovyowski, 181 F.2d 285, 218 (D.C. Cir.

1950) (vicarious liability not applicabl e because cab was unaut hori zed
to bear conpany nane).

It i s undisputedthat Mehmood was driving a cab bearingJ &R s
col ors and mar ki ngs and that J & R had aut hori zed Mehnood t o do so.
Plaintiffs, whohailedaJ &Rcab fromthe curb, reliedonits colors
and mar ki ngs i nsof ar as t hey t hought they were entering ataxicab and
contracting for taxicab service.

The | awdoes not alsorequire Plaintiffs to showthe special kind
of reliance Defendant clains is necessary (i.e., that Plaintiffsrelied
on J & Rs colors to hail a J & R cab in particular). Under
Def endant’ s vi ew, for exanple, Plaintiffs coul d not recover fromJ &R
unl ess they proved that the only cab they were seeking to hail was a J
& R cab, and that they would reject all other approachi ng cabs; or
unl ess, they proved that they hailedaJ &Rcabtocontract for its

servi ces only because of a prior know edge of andrelianceonJ &R s



reputation. If this were true, the result woul d be that conpani es
deriving substantial revenues from licensing their colors and
tradenanes to drivers on a weekly basi s woul d al nost al ways escape
responsibility for the conduct of those drivers. See Rhone 65 F. 2d at
836 (public policy concern of taxicab conmpani es’ | ack of financi al
accountability justifies vicarious liability).

Accordi ngly, the Court concl udes t hat Rhone appliesto holdJ &
R vicariously responsi ble for Defendant Mehnood’ s conduct. ?

C. Mehmood Acted within the Scope of Hi s Enmpl ovnent.

Even i f Rhone applies, J &Rargues that it still cannot be held

vi cariously |iabl e because Mehnood di d not act withinthe scope of his

enpl oynent on the ni ght of May 25, 1998. See Fl oyd- Mayers 732, F.
Supp. at 245 ( enpl oyer is only vicariously liable if enpl oyee acts
wi t hinthe scope of her enpl oynent). Conduct is withinthe scope of
enploynent if it is executedinpart tofurther a person’s business or

issufficiently related to her enpl oynent. See e.g., Jordan v. Medl ey,

711 F. 2d 211, 213 (D.C. Cir. 1983). Whether an enpl oyee acts within

t he scope of her enpl oynent is afact-based det erm nati on properly put

to ajury. See e.g., Jordan, 711 F.2d at 213-214.

2J & R also maintains that Rhone does not apply to cases
i nvol ving i ntentional discrimnation. However, courts have often
appl i ed Rhone to hol d taxi cab conpanies liable for theintentional acts
of drivers. Seee.qg., Fl oyd-Mayers, 732 F. Supp. at 244 ( Rhone est ops
t axi cab conpany fromdenying liability for discrimnation under §
1981); Tarman, 205 F. 2d at 705 (taxi cab conpany vi cariously liable for
intentional assault of driver under Rhone).
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It i s undi sputed that Mehnood was engaged i n t he busi ness of
driving a cab that eveni ng, and that his cab was avail abl e for hire
when Plaintiffs attenpted to contract for Mehnood’ s services. See June
20 Tr. at 27. This evidence, together withthetotality of Mehnood’ s
acts andinteractionswithPlaintiffs that night, couldeasilyleada
reasonabl e jury to concl ude t hat Mehnood was acti ng wi t hi nthe scope of
hi s enpl oynment.

D. The Punitive Damages Award was Proper.

1. The Evidence Supports an Award of Punitive Damages.

Def endant J & R mmintains that the evidence presented was
i nsufficient tosupport an award of punitive danages, and advances two
arguments in support of that proposition.

a. Mehmood acted with Reckless Indifference.

J&R s first argunment is that there was i nsufficient evidence
showi ng t hat Mehnood acted with “malice” or “reckless indifference” to
Plaintiffs’ federally protected rights. See 42 U. S. C. § 1981a(b)(1).
Thi s standard i s net upon a showi ng of di scrimnation “inthe face of
a perceivedrisk that [a defendant’s] actions will viol ate federal

| aw.” See Kol stad v. Anerican Dental Associ ation, 527 U. S. 526, 536

(1999).

Ther e was anpl e evi dence supporting a reasonabl e jury’s concl usi on
t hat Def endant Mehnood acted with reckl ess indifferenceto Plaintiffs’
rights. First, Plaintiffs produced overwhel m ng evi dence of Mehnood’ s
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di scrim natory conduct. Kolstad, 527 U. S. at 538 (egregi ous acts or

behavi or support findi ng of reckl ess indifference); Danco, Inc. v.

Wal -Mart Stores, Inc., 178 F.3d 8, 17-18 (1st Cir.1999) (acts of

intentional discrimnationare the sort of conduct punitive damages ai m
to deter). For exanple, Plaintiffs presented evidence that Mehnood
initially offered taxicab serviceto Silva, whois white, but then
tried to drive off without hi mupon realizing that Bol den, who is
bl ack, would al so be a passenger. June 19 Tr. at 94:15-22. |In
particul ar, Bolden testifiedthat Mehnood drove away when he saw hi m
dragging Silva through the intersection. |d. Plaintiffs further
testifiedthat Mehnood repeatedly stated that he woul d take Silva as a
passenger but not Bolden. 1d. at 97:18-23, 147:4-5.

Second, Plaintiffs showed t hat Mehnood knew hi s conduct was

unl awful . See Kol stad, 527 U. S. at 536-538 (consci ous wr ongdoi ng

satisfiesliability for punitive danages). For exanple, they of fered
evi dence that Mehnmood knew, through his D.C. Taxicab Conm ssi on
trai ning and i n ot her ways, that taxi cab discrimnationwas illegal.
See June 20 Tr. at 28:20-29:8, 32:18-33:21; Trial Ex. 2. Further,
Plaintiffs showed that Mehnood hid his taxicab identification card when
he realized Bol den was attenpting to wite down his nane and card
nunmber. See June 19 Tr. at 101:17-25, 102:1-5, 148:9-13. They al so
present ed evi dence t hat Mehnood refused Plaintiffs’ request tostop his
cab upon seei ng t he presence of a police car on Wsconsi n Avenue. 1d.
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at 99:2-5, 100:4-6, 147:22-25, 148:1-4.

Inviewof all this evidence, areasonable jury could have easily
concl uded that Mehnood acted with reckless indifferenceto Plaintiffs’
federally protected rights.

b. J & R Ratified Mehnood’ s Conduct .

J & R s second maj or argunent chal | engi ng t he suffici ency of the
evidenceisthat Plaintiffs did not establishJ &R sliability for
Mehnmood’ s di scrim natory conduct. J &Ris vicariouslyliablefor
damages if it approved or ratified Mehnood’ s conduct. Kol stad, 527
U.S. at 542 (punitive damages proper where principal ratified or
approved the act of agent).

Plaintiffs offered evidence fromwhich ajury coul d reasonably
infer that J &Rratified Mehnood’ s conduct. For exanpl e, they showed
that J & Rfailedto disciplineor investigate Mehnood subsequent to
hi s di scrim natory conduct. June 19 Tr. at 195; June 20 Tr. at 62-63;

see Jordan, 711 F.2d at 217 (enployer’s inaction subsequent to

m sconduct supports inference of ratification); Pendarvis v. Zerox

Corp., 3 F. Supp.2d 53, 57 (D.D.C. 1998)(failuretoinvestigateis
evi dence supporting punitive damages award).

Further, Plaintiffs establishedthat J &R has been reckl essly
indifferent tothelawful ness of its drivers’ conduct inthe past. See

e.qg., Rogers v. Ingersoll-Rand Co., 971 F. Supp. 4, 11 (D.D.C.

1997) (puni ti ve danages proper because def endant conpany wil I fully
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di sregarded plaintiffs’ rights and failed to ensure safety for ot her

enpl oyees); Szwast v. Carlton Apartnent, 102 F. Supp.2d 777, 781 (E. D

M ch. 2000) (reckl ess di sregard for housing rights of prospective
tenants warrants punitive damages). For exanple, J & R has
consistently failedto: respond to conpl ai nts about driversinthe
past, June 19 Tr. at 184, 187; informits drivers of their |egal
obligationnot todiscrimnate, June 20 Tr. at 30; provide any training
toits drivers, June 18 Trial Tr. at 181; and noni tor the conduct of
its drivers, includingthe areas to which they take passengers. June
20 Tr. at 61.

Consideredinitstotality, the foregoing evidence supports a
reasonable jury’'s conclusion that J & R authorized and ratified
Mehnmood’ s conduct.

2. The Punitive Danmages |Instruction was not Erroneous.

Def endant J & Ral so argues that the Court’s jury instruction on

puni tive damages was erroneous.® |Inparticular, J &Rcontends that the

SThe jury instruction on punitive damages provi ded in rel evant
part:

If you find in favor the Plaintiffs and against the
Def endants ontheir race discrimnationclains, andif you
find by a preponderance of t he evi dence that the Def endant’s
conduct was nmalicious, or was recklessly indifferent to
Plaintiff’srights, theninadditionto any ot her danages to
which youfindthe Plaintiffs entitledyou may, but you are
not required, toaward Plaintiffs an addi ti onal anount as
puni tive damages, if youfindit appropriate to punishthe
(continued...)
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Court shoul d have provi ded suppl enental i nstructions on the neani ng of
“reckless indifference” and “malice.”

As di scussed above, J & Rdid not raisethis objectionat any tine
during trial or duringthe jury instruction conference. Consequently,
t he Court considers it waived. Further, the “reckless indifference”
and “mal i ce” | anguage containedinthejuryinstructionis foundin 42
U S.C. §1981(a)(b)(1)%andis consistent withthe standards set forth
in Kol stad. Defendant has cited no authority for the propositionthat

the Court commtted error by not, sua sponte, supplyi ng addi ti onal

i nstructions.

Finally, theinstruction provided sufficient guidancetothe jury
on t he proper use of punitive danages. The instruction expressly
i ndi cat ed that punitive danages were not required, but coul d be awar ded
at the jury’ s discretion, for the purpose of puni shing Def endant or

deterring simlar conduct in the future. See e.g., BMWNof North

Anmerica, Inc. v. Gore, 517 U. S. at 568 (punitive damages properly

i mposed to punish unl awful conduct and deter its repetition).

3(...continued)
Def endants or to deter the Def endants and ot hers fromli ke
conduct in the future.

4 Section 1981a(b) (1) provides inrelevant part: “Aconpl ai ni ng
party may recover punitive damages if. . .therespondent engagedin a
discrimnatory practice or discrimnatory practiceswithmaliceor with
recklessindifferencetothe federally protectedrights of an aggri eved
i ndi vi dual .”
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Accordi ngly, the Court concludes that the jury instructionon punitive
danmages was not legally erroneous.
3. The Punitive Damages Award was not Excessi ve.
J & Rargues that the $45, 000 i n punitive danages awar ded t o each
Pl ainti ff was excessive. Acourt shoul d not set asi de a danage awar d
unless it is “sounreasonably highastoresult inamscarriage of

justice” or is “so great as to shock the consci ence.” Langevine V.

District of Colunbia, 106 F.3d 1018, 1024 (D.C. Cir. 1997).

It cannot be said that the jury’s award was unreasonabl y hi gh.
First, Plaintiffs presented evidence suggestingthat J & Ractedin
reckl ess disregard of thecivil rights of its passengers, including

Plaintiffs. Seee.qg., BMY 517 U. S. 559 (1996) (reprehensibility of

conduct a factor in determning reasonabl eness of award). As expl ai ned
above, the evidencerevealedthat J &Rconsistently failedtotrain
itsdriversontheir duty not to discrimnate, June 19 Tr. at 181, June
20 Tr. at 30; failedto keep records of or nonitor its drivers, June 20
Tr. at 61; failed to establish procedures for handling passenger
conpl aints, June 19 Tr. at 184, 187; and failed to investi gate or
di sci pli ne Defendant Mehnmood in any way after learning of his
di scrimnatory conduct. June 20 Tr. at 62-63.

Furthernore, J &R argues t hat the $90, 000 puni ti ve damages award
I S excessive because it is substantially larger thanthe conpensatory

awar d of $6,000. Seee.g., BMN 517 U. S. at 580 (punitive damages nust
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bear a reasonabl e rel ati onshi pto conpensat ory damages). However,
because cases i nvol vi ng non- econom ¢ harm such as this one, frequently
result inlowawards of conpensatory danages, a highrati o of punitive-
t o- conpensat ory damages is justified.® See Gore, 517 U. S. at 538
(setting aside a 500-1ratio of punitive-to-conpensatory danages, but
noting that “Ahighratio[of punitiveto conpensatory danmages] may | ]
be justified incases inwhichtheinjury is hard to detect or the
nonet ary val ue of non-econom c harmm ght have been difficult to
determ ne.”).

The Court cannot say that a conbi ned total of $90,000 i n punitive
damages, which the jury determ ned was necessary to punish J &Rfor
its actions and to deter simlar conduct in the future, was so
unreasonable astoresult inamscarriage of justice. Courts have
uphel d puni ti ve danmage awar ds f or non-econom c i njuries that have been
much nmore substantial thanthe $45, 000 awar ded each Plaintiff inthis

case. See e.q.., Johansen v. Conbustion Eng’glnc., 170 F. 3d 1320, 1338

(11th Gir. 1999) (affirm ng a punitive to actual danage ratio of 100to

1 because it was necessary to deter a “pollute and pay” policy); Deters

v. Quifax Credit Information Services, 202 F. 3d 1262, 1273 (10" Cir.

2000) ($295, 000 puni ti ve damage award, where punitive to actual damages

SPlaintiffs made no effort toinflate their conpensatory danages
by cl ai m ng | ong-1 asti ng enoti onal or physical injuries. Instead, they
conveyedto the jury the anger, frustration, and hel pl essness they felt
as they saw their right to equal treatnent blatantly violated.
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ratiowas 59 to 1, was reasonabl e to deter enployer’s discrimnatory
conduct). Accordingly, giventhereprehensibility of J &R s conduct,
the smal | anmount of conpensat ory damages awarded to Plaintiffs, the
non-econom ¢, but significant injury suffered, and the strong i nterest
indeterring simlar conduct inthe future, the Court concl udes t hat
$90, 000 in punitive damges i S not excessive.
I11. Conclusion

Def endant J & Rl ncorporated’ s Motion for Judgnent and Motionto

Amend or Alter Judgnent [#32] isdenied. An Order will issuewiththis

Opi ni on.
Dat e d adys Kessl er

United States District Judge
Copies to:

Tracy Roman

Leavy WMat hews

Crowell & Moring, L.L.P.

1001 Pennsyl vani a Avenue, NW
Washi ngton, DC 20004- 2595

Avi s Buchanan

Susan Huht a

Washi ngton Lawyers' Commttee
Civil Rights & Urban Affairs
11 DuPont Circle, NW Suite
Washi ngton, DC 20036
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Darryl F. White
4308 Ceorgia Avenue, NW
Washi ngton, DC 20011

Bernard Casey

Edward McAndrew

Reed, Sm th, Shaw & McCl ay

1301 K Street, NW Ste. 1100 East Tower
Washi ngton, D.C. 20005
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

JOEL BOLDEN, et al .,

Plaintiffs,
V. Civil Action No.
99- 1255 (GK)
J & R | NCORPORATED, et al .,
Def endant s.
ORDER

This matter i s before the Court on Def endant J & RIncorporated’ s
Moti on for Judgnment and Motion to Amend or Al ter Judgnent [#32]. Upon
consi deration of the notion, opposition, reply, andthe entire record
herein, for the reasons stated in the acconmpanyi ng Menor andumQpi ni on,
it is hereby

ORDERED, that Defendant’s Mdtion is denied.

Dat e G adys Kessl er
United States District Judge

Copi es to:
Tracy Roman Darryl F. White
Leavy Mat hews 4308 Georgi a Avenue, NW
Crowell & Moring, L.L.P. Washi ngton, DC 20011
1001 Pennsyl vani a Avenue, NW
Washi ngt on, DC 20004- 2595 Bernard Casey
Edward McAndr ew
Avi s Buchanan Reed, Smth, Shaw & MCl ay
Susan Huht a 1301 KStreet, NW Ste. 1100 East
Washi ngton Lawyers' Commttee Tower
Civil Rights & Urban Affairs Washi ngton, D.C. 200002

11 DuPont Circle, NW
Washi ngton, DC 20036



